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LIMITED OFFICIAL USE OTTAWA 04494 

E.O. 11652: N/A 
TAGS: PINT, PGOV, CA 

SUBJECT: CANADIAN GOVERNMENT AGREES TO COURT TEST OF 
UNILATERAL CHANGES IN SENATE 

REF: OTTAWA 3966, 3714 

1 . CANADIAN GOVERNMENT HAS AGREED TO SEEK SUPREME COURT 
ADVISORY OPINION ON CONSTITUTIONALITY OF OTTAWA'S 
CLAIMED POWER TO ACT UNILATERALLY TO RESTRUCTURE SENATE 
WITHOUT PROVINCIAL AGREEMENT IN CONTEXT OF PRIME 
MINISTER'S DRAFT CONSTITUTIONAL REFORM BILL. DECISION 
WAS ANNOUNCED SEPTEMBER 13 BY JUSTICE MINISTER OTTO 
LANG. 

2. REQUEST FOR SUPREME COURT OPINION FOLLOWS UNANIMOUS 
REJECTION BY PROVINCIAL PREMIERS OF TRUDEAU'S APPROACH 
TO CONSTITUTIONAL REFORM (OTTAWA 3985) AND MONTH OF 
HEARINGS BY JOINT SENATE-HOUSE COMMITTEE ON CONSTITUTION, 
WHICH HAD HEARD CONSTITUTIONAL EXPERTS CHALLENGE THE 
GOVERNMENT'S POWER TO PROCEED UNILATERALLY. ON 
SEPTEMBER 6 LIBERAL SENATORS JOINED WITH CONSERVATIVE 
COMMITTEE MEMBERS TO PASS MOTION CALLING FOR SUPREME 
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COURT OPINION ON UNILATERAL FEDERAL CHANGES IN SENATE 
AND STATUS OF MONARCHY. IN SEPTEMBER 14 PRESS CONFERENCE, 
PRIME MINISTER TRUDEAU ARGUED THAT CONSTITUTIONAL PROPOSALS 
ARE NOT INTENDED TO CHANGE STATUS OF MONARCHY BUT TO 
CODIFY PRESENT PRACTICE; GOVERNMENT WAS THUS AGREEING TO 
REFER LEGALITY OF UNILATERAL SENATE CHANGES TO COURT, 

BUT NOT MONARCHY QUESTION. 
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3. COMMENT: PRESS IS CALLING GOVERNMENT AGREEMENT TO 
ACCEPT SUPREME COURT TEST AN ABRUPT ABOUT-FACE UNDER 
PRESSURE, AND DECISION TO CONSULT COURT ON AT LEAST 
SENATE CHANGES DOES REPRESENT SOME ADMISSION OF DOUBT 
THAT HAS GROWN UP IN PUBLIC MIND OVER GOVERNMENT'S 
ANNOUNCED STRATEGY FOR CONSTITUTIONAL REFORM. PC MEMBERS 
OF CONSTITUTIONAL COMMITTEE HAVE EXPRESSED DELIGHT WITH 
"PARTIAL VICTORY" AND, IN PRIVATE, HAVE BEEN GLOATING 
OVER SUCCESSFULLY "PACKING" CONSTITUTIONAL COMMITTEE. 

ON OTHER HAND, LIBERALS ON COMMITTEE TELL US GOVERNMENT 
IS ABSOLUTELY CERTAIN OF VALIDITY OF ITS INTERPRETATION, 

AND TRUDEAU VOICED CONFIDENCE THAT GOVERNMENT COULD WIN 
CASE. HE REMARKED THAT THERE WAS "NOTHING TO BE LOST" 

IN SEEKING COURT OPINION ON THIS LIMITED QUESTION. 
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